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Summary 

The Coalition for Program Diversity' consists of leaders from the creative community and 

the U.S. advertising industry who share a deep concern about the diversity-chilling stranglehold that 

thc four nctworks ABC, NBC, CBS and Fox - currently have over the narrow prime time 

television programming marketplace. 

The prime time television program marketplace is unique and the programming i t  

gciicratcs i s  particularly critical to the 43 million U.S. consumers who do not have cable or satellite 

serviccs. Because ofthe importance ofprime time television programmingto the American viewing 

public, thcCominissionmust takeappropriatccontent neutral action byadoptinga25'Y"Independent 

Producer Rule that will insure that the prime time programming aired by the four networks is as 

diversc as possible. 

Diversity of sources -not thc economic efficiencies that the networks currently fixate on 

~~ intist be the Commission's primary goal as i t  analyzes the current prime time television 

programming marketplacc. The Commission must address the troublesome reality that in the past 

dccade, independent sources of diverse programming have been dramatically reduced as network 

deregulation prompted a tidal waveof vertical and horizontal mergers-resullingin massivemedia 

consolidation. A decade ago, 68% ofprime time television aired by the fournetworks was produced 

by indcpendentproducers -while today,only24%ofthe networks' prime timeschedulc isobtained 

1 The Coalition for Program Diversity, currently in formation, includes: 
* American Federation ofTelevision and Radio Artists (AFTRA), New York, N Y ;  - Carscy-Weriier-Maiidabach, LLC, Los Angeles, CA; 

Directors Guild o r  America (DGA), Los Angeles, CA; 
* Marian Rees Associates, Inc., Studio City, CA; 

* Screen Actors Guild of America (SAG), Los Angeles, CA; - Sony Pictures Tclevision, Culvcr City, CA. 

MediaConi, New York, NY; 



from independent program sources. 

This dramatic shrinkage in ihe independent sourc,es of diverse prime time television 

programming is further exacerbated by the networks’ current overwhelming reliance on in-house, 

lowest-budget possible programming. Today, the “best” programming chosen by the four network 

officials who dictate 100% ofthc prime time television scheduleoftenisnot the “best’in traditional 

terms. Forconsumers, network programming often is the cheapest, most mainline programming that 

nclwork officials can simultaneously “rerun” (repurpose) as many times as possible on various 

nclwork owned broadcast and cable platforms. The result: maximum profits for the networks’ 

parcnis, not maxinium program diversity for consumers. 

As documented in Scction I1 ofthis brief, due to deregulation in the 1990s, the four owners 

of the major networks have more than doubled the time and numbers of their prime time programs. 

Today the networks air  only 17 hours of independent produced and owned programming on their 

weekly prime time schedules comparcd to 47.5 hours a decade ago. Moreover, in  contrast to 

network claims of increased programming costs, the record confirms that the networks have 

decreased their programming expenditures as a percentage of revenues from 30.3% to 26.3% over 

the past eight years. This drastic reduction in the sources and funding of diverse prime time 

tclevision programming is aggravated by the networks bold and brazen negotiating tactics ~ tactics 

fostered by the unregulated environment in which the networks now operate with impunity. 

To encourage investment in the prime time television programming marketplace ~ 

investment that will fuel thcdevelopmcnt ofnew and diverse programming- theCommissionmust 

adopt a Firs( Amendment friendly 25% Independent Producer Rule that will prevent the four major 

networks from extracting ownership rights from independent producers. Left unregulated, the 

networks Can and routinely use (heir dominance to force independent producers to share “backend” 



ownership rights, become a network “partner” or go “in-house.” Regardless of what option the 

independent produccr succumbs to in order to get her or his creative product on prime time network 

television, theindependent producers’ control oftheir program is lost-and the result is less diverse 

programming for thc American public. 

For the U S .  advertising industry - the essential economic engine of free television in the 

United States - the networks’ fixation ofbottom line profits is restricting the ad industry’s ability 

to maximizc its outreach to consuiners. As confimied in Section 111, network induced blandness in 

programming for prime time television not only causes reduced audience size, it also triggers 

increased advertising costs; when the sizc of the viewing audience goes down, the cost ofadvertising 

as cxpressed by cost per thousand viewers (CPM) goes up. This cost increase ultimately is borne 

by the American public in higher priccs paid for goods and services. 

For network advocates who claim that programming in the Golden Age ofTelevision during 

the 1970s and 1980s was generated by three networks - ABC, NBC and CBS, they overlook an 

important fact; during that era, the divcrse genres of entertaining and often socially importan1 

network programming were produced by independent producers - not the networks who were 

required by federal regulations to obtain all of their programming from independent non-network 

sourccs. 

For the four networks-who use auction-free analog and digital spectrum ~ -their economic 

well-being will not be diminished by the Commission’s adoption of the 25% Independent Producer 

Rule; they will continue to enjoy exclusive control of all of the advertising revenues generated by 

100% of their prinie time schedules. The four networks would also be able to program 75% oftheir 

prime time schedule with their own programming. The balance of the networks’ prime time 

schedule 25% - would be derived from a highly competitive marketplace-driven process 

... 
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involving dozens of large and small indcpendentproducers who once again would have the realistic 

opportunity to develop and own progamniing aired on prime time television. 

Regarding the sustainability of the content neutral 25% Independent Producer Rule, the 

Commission has solid Court precedent to rely upon. As noted in Section N, the Schurz Court was 

unequivocal in  giving the Commission ajudicial green light to adopt a carve out rule like the 25% 

lndcpcndcnt Produccr Rule. The Schura Court confirms “the Conimission could always take the 

position that it should carve out a portion of the production and distribution markets and protect 

them against the competilion ofthe networks in order to foster, albeit at a higher cost to advertisers 

and ultimately to consumers, a divcrsity of programming sources and outlets that might result in a 

greater variety of perspectives and imagined forms of life than the free market would provide. That 

would be a j u d p e n t  within the Commission’s power to make.”2 

The documentation provided by the Coalition for Program Diversity is unambiguous: the 

narrow prime time television programmingmarketplace has become dysfunctional as diverse sources 

of independently produced, non-network programming have been eliminated or seriously 

coinpromised by the unregulated major networks. 

Based on the irrefutablerecord beforeit ofthe four networks’ anti-competitive and diversity- 

chilling dominance of the prime time television programming marketplace, the Commission should 

reject the major networks’ pleas for repeal of both the 35% nationwide broadcast cap and the Dual 

Network Rule. Instead, thc Commission should promote its fundamental goals ofprogram diversity 

and competition i n  the prime timc televison marketplace by adopting the content-neutral 25% 

Independent Producer Rulc proposed by the Coalition for Program Diversity 

Schurz Communications, Inc. v .  FCC, 982 F.2d 1043, 1049 (7th Cir. 1992) 2 
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To: The Commission 

COMMENTS OF THE COALITION FOR PROGRAM DIVERSITY 

1. INTRODUCTlON 

In its NPRM in this proceeding, the Commission acknowledged that it “has long regulated 

rnediaowncrship as a means ofpromoting diversity, competition and localism in the media without 

regulating thc content of broadcast speech.”’ 

The Commission furlher confirmed that its “ownership policies traditionally have focused 

on advancins three broadly defined goals: (1) diversity, (2) competition, and ( 3 )  localism.”2 

2002 Biennjal Requlatory Review-Review of the Commissjon’s Broadcast Ownershjp Rules a d  
Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, Notice o f  
Proposcd Rulemaking, MB Docket No. 02-277,12 (proposed Sept. 23,2002). 
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A s  the Cominission undertakes the unprecedented challenge of reviewing all ofits broadcast 

ownership rules, the Commission appropriately has committed to determining whether its regulatory 

intcrvention IS necessary to advance its fundamental goals o f  diversity, competition and localism in 

today’s highly consolidated network broadcast marketplace. 

Importantly, the Commission further acknowledged in  its NF’RM that the court in _Fox 

Television. Inc. v .  FCC r e c o g n i d  and highlighted the historical significance of diversity and 

localism in b r~adcas t .~  The Commission, in fact, incorporated thc language of the Fox Television 

decision in its NPRM stating “that in the context of broadcast regulation, the public interest has 

historically embraced both diversity and localism, that protecting diversity is a permissible policy 

for the agcncy to seek to advancc ....”‘ 

With thisCommission’s explicit confirmation ofits commitment to promotingdiversityand 

competition in  today’s broadcast marketplace, and in view of the court’s recent affirmation of the 

Commission’s permissible pursuit of a pro-diversity policy, the Coalition for Program Diversity 

(“CPD”)’ urges the Commissioii to adopt aFirst Amendment-friendly, content neutral rule that will 

‘Fox Television, Inc. v .  FCC, 280 F.3d 1027, 1042 (D.C. Cir. 2002). 

‘2002 Biennial Regulatory Review at 11 14 (citing Fox Television, 1280 F.3d at 1042) 

’The Coalition for Program Diversity, currently in formation, includes: . American Federation of Television and Radio Artists (AFTRA), New York, NY 

Carsey-Werner-Mandabach, LLC, Los Angeles, CA; 
(E Appcndix A); 

Direclors Guild of America (DGA), Los Angeles, CA (see Appendix B); 
Marian Rees Associates, Inc., Studio City, CA; - MedjaCom, Ncw York, NY; 

* Screen Actors Guild of America (SAG), Los Angeles, CA (E Appendix C); 
Sony Picturcs Television, Culver City, CA. 

2 



providc thc competitive opportunity for independent television producers to gain access for their 

diverse programming to 25% of the network's prime time network television schedule. 

In petitioning tlie Commission for creation of a 25% prime time television rule for 

indepcndently produced programming, tlie CPD documents the following facts: 

( 1  ) Thenarrow, but critically important, prime time televisionprograinmingmarketplace 

is overwhelmingly dominated by thc four major U.S. broadcast networks - ABC, 

CBS, NBC and Fox. These FCC licensed giant broadcast corporations have been 

granted free analog and digital spectrum that was not secured, as with other FCC 

licensed services, through spectrum auctions. Instead, the networks, at no cost, enjoy 

the exclusive use ofthis enormously valuable spectrum -spectrum that is a public 

resource that will continue to increase significantly in value. Ironically, while these 

fournetworkscurrentlycontrol 100%oftheprime timetelevision schedulewith their 

largely in-house produced programming, these same four networks, nonetheless, seek 

additional deregulatoryrelief from the Commission's 35% national broadcast cap so 

that they can expand their dominance over the narrow prime time programming 

marketplace ~ ~ . ~ a  marketplace that is critical to U.S. consumers -especially to the 

43,411,000 consumers primarily dcpendent on free ovcr-the-air advertiser supported 

(2) The prime time television programming marketplace is a narrow, unique market 

"&e M E D I A M A R K  RESEARCH, INC., F A L L  2002 R~i'0~'1-(2002), Copyright 2002. 
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where programming from other vidco distribution sources generally cannot be 

substituted for prime time television programming. Notwithstanding the plethora of 

video outlets, the four networks’ documented dominance of the current prime time 

television schedule results in  less diversity of programming sourccs for U.S. 

consuniers ~ not morc. In this regard, while those advocating therepeal ofthe 35% 

cap often refcr to the fact that “the Golden Age of Television” occurred during the 

1970s and 1980s when thcre were only three networks, these proponents of further 

mediaconsolidation ignore the fact that during this two decade period, the networks 

were required by FCC rcgulation to license all of their prime time television 

programming from independent producers. 

(3) Since the fourbroadcast networks and the major Hollywood studios were allowed to 

merge in the mid-1 990s, the once thriving and fiercely competitive independent 

produccr community has been dramatically diminished as a source of prime time 

television programming. A decadc ago, 68% of prime time television programming 

aired by the four networks was produced by independent producers.’ Today, because 

oP media consolidation, only 24% of the networks’ prime time programming is 

obtained from independent producers.8 Moreover, because there are no regulatory 

See Appendix F, (Coalition for Program Diversity Study (“CPD Study”), 1992.1993 TVSeason 
Primetime Nelwork Prograni Ownership (ABC, CBS, Fox, NBC), 1211 0102 (information 
coiripiled from THE HOLLY WOOD REPORTER, Primetime Network Schedule 1992-1993: Guide to 
the 1992-1993 Television Season (Sept. 1992))). 

See Appendix D, (CPD Study, 2002-2003 TV Seasori Primetime Network Program Owiiership 
64BC. CBS. F0.x NBC), 1211 0102 (information compiled from THE HOLLYWOOD REPORTER, 

x 
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safeguards for indepcndent producers in the highly concentrated network-controlled 

prime time tclcvision programming marketplace, the networks now freely extract 

back-end ownership rights from independent producers -producers who typically 

have little or no Icvcrage to resist network demands if their programming is to be 

considered for the very limited opportunities to air on prime time television. 

(4) The content neutral 25% prime time regulatory carve out for independent producers 

proposed by the CPD will not only advance the Commission’s diversity and 

competition goals, i t  will also generate increased advertiser support for prime time 

television. As a result, the 25% Independent Producer Rule will also promote 

enhancedconipetition in a more financiallyrobust primetime television marketplace. 

Importantly, the 25% Independent Producer Rule will not disadvantage thenetworks 

in tcrms of advcrtising revenues. In  fact, the networks would still enjoy exclusive 

control of all advcrtising revenues yiera ted from their entire prime time schedulc, 

including ad revenues resulting from the diverse independently produced 

programming aired during 25% of the networks prime time schedule. 

( 5 )  The content neutral 25% prime time regulation carve out rule is judicially 

sustainable. In ract, the 7th Circuit, in Schurz Communications. lnc. v .  FCC, 

specifically supported a regulatory “carve out” for independent produced 

programming if the Commission determined in its judgement that such a regulation 

Primetime Network Schedule 2002-2003: Guide to the 2002-2003 Television Season (Oct. 2002))). 

5 



would prornotc its goal of diversity in the television programming marketplace.' 

Bascd on thedocumented paucity ofprogramming sources forprime time television, 

Lhe lack o l  diverse progamming in the prime time television marketplace will only 

be exacerbated ifthc Commission grants the four networks relief from the 35Yu cap 

or relaxes the Dual Network Rule. In any event, the Commission should provide the 

competitive opportunity for independent producers to once again showcase their 

diverse creative product during at least one quarter of the networks' prime time 

schcdule. Appropriately mindful that the networks' lucrative prime time television 

schedule is dependent on the networks free use of analog and digital spectrum -- 

spectrum that is a cherished public resource - the Commission must act now to 

advance its goals ofprogram diversity and competition in the broadcast marketplace 

by requiring the networks to dedicate 25% of their prime time schedule to 

programming produced by independent producers. 

( 6 )  

11. THE NARROW PRIME T I M E  TELEVISION PROGRAMMING MARKETPLACE 

A .  The Reality of Current Prime Time Television Programming Marketplace 

Since the abolition of the financial interest, syndication and prime time access rules, the 

prime time marketplace has become bloated and consolidated. As the CPD Study reveals, the four 

owners of the major networks have more than doubled the time and number ofprograms - whether 

series, miniseries or one-shot - they own in prime time at the expense of independent producers who 

Schurz Communications, Inc. v .  FCC, 982 F.2d 1043, 1049 (7th Cir. 1992). ,I  
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now own only 17 hours on Ihe four niajor nctwork’s weekly schedule.’” Comparc this number to the 

47.5 hours that the independent producers ownedjust a decade ago.” And the negotiating tactics 

have become more bold and brazen 

Initially, the networks demanded that the Term oftheir license on a series be increased from 

(he traditional four seasons (five in h e  case of a Winter or Spring start) to six or more seasons, and 

without offcring the supplier/packager any increased license fees or other consideration. When some 

of the suppliers rebelled against such measures, the networks became even more strident. 

Henccforth, they announced or whispcred that virtually all the series in prime time would have an 

extended or cven perpetual Term and thc network would own ( 1 )  a piece ofthe “action”(or backend) 

i n  consideration of permitting access to the network‘s airwaves, or (2) a “partner’s” piece (50%), in 

consideration ofwhich, thenetwork would put up halfthe production deficit (but not halfofthe term 

deal cost for the major talent in  question), or (3) the supplier should come “in house,” so that the 

network or its affiliated production company would own all of the copyright in the show. 

The supplier’s equity would bc converted from ownership to revenue sharing only after the 

nelworkproduction company had rccouped its (inflated) costs ofdjstribution, production, financing, 

and overhcad. Suppliers succumbed, unless they were historically in the production/distribution 

business and had access to public capital and had a popular series then on the air, which, coupled 

with thcirabilitytoderivecontiiiuinglibraryincome, keptthem afloat. Companies independent from 

See Appendix E, (CPD Study, 2002-2003 Network Prinretinze TV Ownership Excluding 
T/~erirricul/MOW at 5 ,  1211 0102 (information compiled Erom T HE HOLLYWOOD REPORTER, 
Primetime Ncrwork Schedulc 2002-2003: Guide to the 2002-2003 TelevJsion SeaSon (OCL 2002))). 

See Appendix G, (CPD Study, 1992-1993 Nerwork Prirnetinie TV Ownership Excluding 
T/ieu/ricul/MOW at 3, 12/10/02 (information compiled from THE HOLLYWOOD REPORTER, 
Primetime Network Schedulc 1992- 1993: Guide to the 1992-1993 Television Season (Sept. 1992))). 

7 
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motion picture/television studios essentially gave up and either merged or went out ofbusiness. Even 

an entity as strong and well financed as ColunibidTriStar (now Sony Pictures Television) ceased 

production o f  new prime time series. 

R .  The Need For a 25% Independent Producer Rule 

At the sanic timc as the grabs by the networks for longer Term and increased ownership, the 

networks pul the brakes on funding the ever more expensive production costs of series. Where 

historically, lhrough negotiation between relative equals during much of the 1970s and into the 

1 %Os, the networks supplied grcater than 70% ofproduction costs, in the 21st century, networks are 

unwilling to fund over 60%, thereby creating dcficils ofas much as $500,000 per episode for sitcoms 

and up to and over S1 niillion an cpisode for an hour drama or action adventure show. An 

independent company, evcn those like CoIumbidTriSlar who has access to outside equity funding, 

could not keep pace, faced with increased deficits 011 the “front end” and with diminishing abilities 

to garner deficit recoupment from international sources, let alone domestic post-network 

exploitation. 

To foster new investment in the prime lime network business, i t  is essential to assist those 

who might wish to risk capital to have access to the network‘s ainvaves, without being coerced 

through the ncwly developed post-FinSp tactics.’* Thus, arter a short transition period, a major 

network (i.e., an over-the-air network with 95% or more NTI and with greater than a4 .0  Household 

Rating) would be required to order at least 25O/;, of its prime time programming from an 

“Independcnt Producer(s).” This rule would add important and serious “voices” whichpresently are 

in danger ofextinclion because they do not own a major network. The Independent Producer could 

See in/;. at 15 for a brier discussion of FinSyn 
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not erfeclively leverase a major nctwork in any case OTHER THAN wheu it controls a valuable, 

popular series orothcrprogram, tlicrebybeiielitting the public and augmenting its stature. Diversity 

o1‘source w<ould be enhanced, competition would thrive, the public would be well-served. 

C. The Definition of an Indcpcndcot Producer Under the 25% Rule 

An Independent Producer is defined as an entity other than one which is affiliated wilh a 

major network (as stated above). Under such a rule, a major network can order 75% o f  its prime 

tiiiie schedule (computed on a sem-annual basis) “ i n  house’’ or from owner(s) o f  other major 

nctworks. And in computing the 25%, any tiinc periods devoted to motion pictures initially 

theatrically rclcascd would not “count.” TIILIS, ifa major network IikeNBC regularly scheduled two 

hours a week for thcalrical motion pictures to be exhibited on its airwaves, the denominator in the 

equation would be 20, rather than 22, hours, so that five hours would have to be ordered and 

exhibited per week to meet the 25% Independent Producer Rule. 

To be sure, some ofthc beneficiaries ofthis rule Loday would be the studios who do not own 

major networks, and one could well argue they need no incentive or help from the Government. But 

this overlooks thc fad  that non-studios, such as Carsey-Werner-Mandabach or Halmi (Hallmark) 

Productions would also be eligible and/or incentivizcd for investment and creativity, as well as the 

fact that new voiccs would likely grow and be heard in the future. And to assure their upside 

potential, the 25% Independent Producer Rule must also require that the network be barred from 

taking a financial interest or domestic syndication rights in the program, in order to qualify for the 

25% set aside. Obviously, thcrc is a quartcr century of precedent for such rule. Otherwise, the 

scparate and independent voicc so necessary to achieve not onlydiversity of source but diversily of 

idcas n’ould dissipatc. 

9 



There is also the argument that cable networks and “weblets” should be treated like niajor 

networks and that these networks have reduced major network share and influence. However true 

this argunicnt might have been in the case and era, the facts today are clear. The programs 

on the major networks’ dominate the ratings, not only in their initial exhibition window, but 

thereafter. No one can point to more than a handful of series - if any - which successfully ran in 

domestic syndication after initially airing on a weblet or cable network. Quality is quality, as seldom 

as achicvcd today, and all successful sitcoms aired on a niajor network to start. 

Finally, one would ask why 25%, rather than 10% or 50% or other number? The proposed 

rule and percentage: ( I )  gives effect to a major network’s need or desire to produce in-house in 

quantities which could arguably achieve economies of scale, (2) incents independent producers to 

stay in business, or perhaps more importantly start in the television productioddistribution business 

with enough shots to be able to achieve success, and (3) i t  is a reasonable compromise between 

conflicting forces present in today’s marketplace. 111 rcviewing the attached Appendices, one would 

readily discover that, if thc rule were in effect today, NBC would already qualify and ABC would 

be “borderline” qualified. So, thc proposed percentage could work today for two ofthe four major 

networks. To require less would cffectively disincent newcomers from appearing on the prime time 

scene, let alone cause existing participants to be even more wary of their diminishing role (as was 

Col um bidTriS tar). 

10 



111. THE ADVERTISING MARKETPLACE FOR PRIME TIME TELEVISION 
PROGRAMMING 

A. The Advertising Industw’s Potential to Advance the Commission’s Goals of Program 
Diversity and Comuctition in the Prime Time Television Programming Marketplace 

I t  is incumbent on the FCC to consider the advertising market and how it operates when 

changing broadcast regulation. 1-hc reason i s  quite simple; without an eye to the economic engine 

of the industry, there may bc uninlended conscquences of regulatory change that are disruptive to 

Ihc Commission’s basic policy goals. This has happened to past Commissions in the case o f  

Children’s Television and the Prime Time Access Rule. 

Conversely, an undcrstanding of (he advertising market can be used by the Commission to 

roster regulatory policies that will advance the Commission’s policy goals of diversity and 

competition in  the prime time television programming marketplace. In this area, the advertising 

industry directly hclps the FCC achieve the three important Commission goals of competition, 

localism, and diversity in the broadcasting marketplace. The fact that the advertising market 

substantially helps maintain a thrivingbroadcast marketplace is best demonstrated byrecenl data that  

confirms that even in the weak advertising market from November 2001 through October 2002, 

advertisers spent S1 1,198,814,OOO on thc six networks over-the-air prime time television 

programming alone.” 

Importantly, this advertising is placed by a wide range of advertisers for a diverse variety of 

products. During that same 12 month period, the prime time network advertising wasplaced by 682 

dirkretit companies that advertised 3,478 different brands.“ Each ofthese brands has different sets 

“See COMPETITIVE MEDIA REPOK,~ S, NoV. 2001 ~ O w .  2002, Copyright Dec. 2002. 
l a  NIELSEN MEDIA RESEARCH, Copyright 2002; NPower. 
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of potential and current consumers who have different tastes in television viewing. These 

differences vary dramatically between age, sex, income level, marital status, occupation, household 

siye, geographic dispersion, education level, and language to attributes such as trend setting, active, 

worried, short of time, family oriented, adventurous, er ceteru. 

As the Commission rcgulates the television industry, i t  must fully appreciate the reality that 

advertisers need to market to our diverse Nation ofconsumers. Fundamental to the Commission’s 

decision-making process is the overlapping and immediate concerns of both advertisers and 

American consumers who rcly on free over-the-air television. I t  is imperative to the mission of free 

television that advertisers reach every household nationwide, regardless of income, race or culture. 

Iniportantly, the contrast between households that can afford to pay for cable and satellite 

subscriptions is staggering when compared with households that only have access to free advertiser 

supported network programming. Cable and Satellite households have a median income of $ 5  1,375 

while the 43,41 1,000 consumers who do not have this luxury have median incomes of $26,588.’’ 

Based on a purely economic analysis, broadcast advertising is essential for advertisers who 

must [actor the necessary cost of broadcast advertising into the normal course of business. Thus, 

advertisers are not only impacted by changes i n  the broadcast industry, they must react to 

Commission decisions that ultimately impact consumer costs for products. Advertisers, and 

ultimately, American consumers, are significantly affected by FCC actions that at first glance, may 

seem outside the FCC’s purview. 

To undcrstand how the Commission’s actions ~ or lack of regulatory action, can impact the 

advertising industry as well as consumers, FCC officials must understand the fundamental workings 
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orthe advertising industry A primary reality is the fact that the advertising industry measures costs 

per thousand viewers (“cpm”). “Cpm” is defined as the desired audience viewing a program and 

thus watching thc ad being run. Essentially, broadcasters charge advertisers per unit of advertising 

space divided by the number of viewers for that program. The “cpm” is thus  affected by the price 

thc broadcastcr charges and changes with the size and makeup o f  the audience that watches the 

program 

The broadcast industry presents an interesting economic situation. While the broadcaster 

typically owns and controls the niakcup and presentation of a program, the broadcaster sells that 

program’s audicncc to advertisers, Although ownershipofaprograni never leaves thebroadcaster’s 

control, thc tinal product of the program - the show itself- greatly affects the audience size and 

draw, and thus  affects advertisers. As a result, when programs aired are bland, monotonous and 

similar i n  style, theme, and fonnat (as has become the unfortunate pervasive reality of shows 

produced from the same source), advertisers become crippled in their ability to reach the widest 

variety ofour Nation’s divcrse population. Accordingly, the market suffers as the widest range of 

products fail to reach thc most diverse range o f  the vicwing public; and as a result prices, naturally, 

rise. 

Thus, the regulatory environment’s effects on advertising costs of broadcast advertising per 

unit and its effects on the audience delivery of programming determines the advertiser’s cost of 

doing business; ultimately, it also impacts the American public’s cost ofgoods and services. This 

is both a problem and an opportunity for the Commission. 

At times, due to the cconomic actions and reactions of the advertising marketplace, the 

FCC’s rcgulatory actions ~ or inaction - in one area have affected FCC policy in another. Prime 
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time network television has beeii a primary example of the problem in the past, yet it is an area 

where the Commission has a tremendous opportunity to advance its policy goals in the future. 

Bcttcr programming attracts largcraudiences. The FCC’s OPP Working Paper 37 points out 

that “[tlhejunip in subscription revenues for advanced analog and digital services attests to the value 

subscribers apparently place on cxpanded programming choice.”16 It is obvious that the American 

public also puts a value on thc degree of diverse programming choices provided by over-the-air 

tclcvision networks (although that value is paid to the networks on the viewers’ behalf by 

advertisers.) 

American viewers who depend on frce broadcast television desire diverse television 

programming. While the Commission, in its Omnibus Broadcast Rulemaking, seeks to promote 

program diversity, it could inadvertently cause a deleterious impact on diversity unless the 

Commission gives appropriate consideration to all relevant aspects of the prime time programming 

inarketplace. In this rcgard, based on the reality ofcross-ownership today, thc same companies are 

creating, producing and airing similarly theined shows in the prime time television marketplace. 

Because the networks own, operate and control these programming sources, the networks now are 

committed to generating profits from less diverse, lowered rated programs ~ programs that 

inimediately air on their co-owned cable affiliate. This “repurpose”of the same show has resulted 

in decreased diversity for a broader audience across both network broadcast and cable. Not only do 

advertisersand marketers suffer becauscofthisdrive to maximizeprofitsby simultaneously utilizing 

as inany venues owned by the networks to air the same programs, the American people also suffer 

Federal Communications Commission, Broadcast Television: Survival in a Sea o f  Competition, I O  

OPP Working Paper Series 37, at 45 (Sept. 2002). 
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bccause advertiscrs cannot fully market diverse products in  bland, monotonous programs. Although 

the recent FCC Study entitled Proqram Diversitv and The Promam Selection Process on Broadcast 

NetworkTelevision (“Study5”)clainis that diversitystill exists inthecurrentprogrammingscheme, 

Lhc substance of Study 5 provcs contradictory.” 

Under the Financial Interest Syndication Rule (the “FinSyn Rule”), networks licensed 

programming from produccrs ( i n  cssciicc, thcy rented the raw materials o f  their business) and the 

nctworks then sold the audience to the programs to advertisers. The networks realized handsome 

profits as they kept all advertising revenues after paying the rental to the producers generated through 

selling ad space. Importantly, in the FinSyn era, the network program executive’s primaryjob was 

to pick the “best” program and the best program typically was the independently produced program 

that attracted the largest or most saleable audience and delivered the highest margins. 

In 1993 FinSyn sunsetted. Production studios - and independent producers who often 

collaborated with thc studios - routinely became wholly owned divisions of vertically and 

horizontally inlegrated networks. In this new unregulated environment, the networks argued that 

they would always put on thc “best” programming as the “...incentive [to use in-house produced 

programming] continues to be tempered by networks’ competing incentive to attract audiences by 

selecting the ‘best’ program irrespective of source.”” Sadly for American viewers and advertisers, 

due to the dcrcgulatory chanze in the economics of the prime time programming marketplace, the 

networks changed the meaning o f  thc word “best.” 

SeePrograinDiversily and TheProrram Selection Process onBroadcast NetworkTelevision, FCC 
Media Ownership Working Group, Study No. 5, A Historical Perspective on Program Diversity 
(Sept 2002). 

Id. at 3. I Y  
- 
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The new meaning o f  “best” is now driven by the networks’ dcsire for the largest possible 

profit margins across all airings of all network co-owned (as opposed to previously network rented) 

programming across all co-owned broadcast outlets. Study 5 lists many examples and quotes that 

prove this fundamental change in thc industry, but perhaps the best was made byTedHarbert, former 

President of ABC Entertainment responsible for selecting network programs, who is currently the 

Ptcsident of NBC Studios: 

Michael Eisncr is saying okay ABC [and D~sney] everybody just get together in the 
samc room anddo i t  together. I think their [Disney’s] shows will get onthe air. That 
isn’t going to mean that they’re better. If you put the network person in charge of 
both sides of the fcnce, saying, ‘Okay, you’re i n  charge of the studio side and you 
also have to . . .  choosc the shows as the network person that go on the air.’ It’s 
impossible to ask the network person to have that much objectivity. To be able to 
look at the show they’ve been developing from thevery, very beginning and say, ‘Oh, 
no what I’ve just becn working on personally, that I’m personally invested in from 
the very first moment with the writer, gee that’s much lousier than the Warner 
Brothers [sic] show. I’m gonna go with the Warncr Brothers [sic] show.’ Ijust think 
it’s a virtually impossiblc thing to ask the ~ e o p 1 e . l ~  

In the early 1980s, John Kluge owned the Metromedia station group (now Fox Television). His 

creative and innovative programming strategy lowered his network costs by uniting other local 

stations to air the same program at the same time. He then could sell national advertisers 

cotnmcrcials on a network basis, retain for local sale several of the commercial slots and 

substantially reduce the cost of programming at all o f  his stations. While his programming ideas 

failed to have traction in that market, his concept, nonetheless, remains viable today 

Today, the networks retain 100% of their advertising revenues from their prime time 

television schedule. And evcn with the Commission’s adoption o f  the 25% lndependent Producer 

“’ - Id. at 16, 
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Rule proposed by the CPD, the economics would remain the same and networks would profit from 

increased revenues gained through increased advertiser support, including more local advertising on 

their locally owned stations. 

Thenetworksnew ability to iinmediately “repurpose” theirprogrammingon co-owned cable 

networks allow thc networks to enjoy inflated rcvcnues on a single show without spending additional 

funding to create the show. Bccause the networks own their programs, they have an enormous 

economic incentive to use thcir “repurposing” ability to immediatelydistribute the programs on co- 

owned, cross-platformed basis. In cssence, networks are now, more than ever, cheating viewers of 

divcrse programs by flooding the market with similarly formatted and similarly themed shows that 

co-opt the primc time market from other mom diverse programs ~ admittedly, for the sole purpose 

to “aggressively seek out new ways to increase revenue and decrease  cost^."^" 

Dcspitc the network’s aggressive use of various delivery venues to air redundant 

programming, the networks do not suffer any losses on the original network airing of the 

programming. As Randy Falco, President of NBC Television Network recently confirmed when 

speaking about NBC’s prime time schedulc, “Most of those [22] hours, particularly for NBC, are 

very profi tahlc.”’ ’ 
Obviously, in a markctplace driven in large part by cconomic considerations, the networks 

have a right and a duty to shareholders to generate profits. But there are other important policy 

considerations beyond simply maximizing corporate profits. In this respect, the FCC’s concern 

should not be how much profit thc networks generate. The fundamental FCC concern should be how 

X’ - Id. at 2.  
‘I Doug Halonen, ABC Asked IO Reduce Prinze Time, Electronic Media, Dec. 2, 2002 
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much diversity is provided to the American people in the entertainment and information 

programming consumers receive on the free public airwaves that the networks use. 

As David Barrelt, CEO of Hcarst-Argyle Television said, “The networks are 

overprogramming the schcdulc. There is too much duplication.”” In fact, Study 5 acknowledges 

the network’s overprogramming and lack of diversity in its section titled “Blanding the 

Laiidscapc.”” 

Advertisers are very concerned about thc lack of diversity and program differentiation in 

prime rime network television. The economic drivers caused by the riptide of the confluence of 

vcrtical and horizontal cross-ownership fuels the networks’ fixation on wringing every possible high 

inargin cent from their owned programs and creates a certain sameness to the programming and the 

audience that will watch i t .  By fixating on the risk across all of the network owned venues, the 

network’s niyopically embrace the broadest, most common programming that can “play” anywhere. 

This network induced blandness is the root cause for the shrinking audience size of pnme time 

television. As noted earlier, if the audience goes down, then the cost of advertising (as expresscd 

by cost per thousand viewers) goes up. This cost of doing business is inevitably passed on to the 

American public in the prices of the goods and services that they consume. lfthe networks continue 

on this unregulated path, the American consumer will pay significantly more as advertisers must 

compensate for smaller audience sizes and thereforc, increased costs. 

’ 2  Dan Trigoboff, Burrefi; Less Could Be More, Broadcasting and Cable, Dec. 2, 2002, 5 D2 at 2. 
2 3  Prorram Diversitv and The Program Selection Process on Broadcast Network Television, FCC 
Media Ownership Working Group, Study No. 5, A Hislorical Perspective on Program Diversity, at 
45 (Sept. 2002). 
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Even inore troublesome, thc similarity of programming and program audience delivery has 

automatically limited advertising access to certain segments of the American population, because 

thc television networks do not program to those diverse populations. It is almost as if the networks 

have Sone froin broadcasting to “broadest casting.” In today’s unregulated prime time television 

programniing niarkctplacc, network officials apparently have come to believe that it is ever more 

difficult to introdticc (and thus, there is a lower incentive to develop) new products that could 

improve quality of life, due to the continued diminishment and blending of program audiences. 

Consequently, marketers are stifled in  their ability to create products that serve diverse segments of 

the population, and those diverse Americans’ needs are not met because the products that benefit 

their lifestyles are neither actively niadenor successfully distributed. Marketers and advertisers need 

diverse audiences to whom to target diverse products. When the bland programming and small, non- 

diverse audience s i x  limit marketers and advertisers, everyone suffers, except, of course, the 

networks that cut costs by “repurposing” the same program in another co-owned venue. 

Advertisers’ longstanding complaint to the networks continues to be about the network’s 

stubborn insistence on targeting programs to an audience that is 18-49 years old without any regard 

for the multitude ofdifferences both within and outsideofthat limited demographic definition. This 

intransigence by network officials is particularly misguided since there are almost 3,500 brands 

advertised i n  prime time that should be reaching countless diverse target audiences. Further, the 

proper advertising environment is different for each brand. Accordingly, it is frustrating to 

advertisers that at any givcn point in timc under the current unregulated network framework, there 

is a remarkable duplication not only in audience but also in look and feel of the programming that 

advertisers are asked to support. 
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Perhaps that is because, as OPP’s Working Paper 37 points out, the networks are spending 

a significanily lowcr percentage of iheir revenucs from advertising on the raw material that is the 

dominate genre o f  prime time programming ~ network “in-house” programming. According to the 

Working Paper, the networks spent 30.3% of their advertising revenue on programming in 1994 but 

only 26.3% i n  2000.’‘‘ 

The situation is so stultifying that agroup ofadvertisers actually got together and formed the 

“Family Friendly Forum” ~ an orynization that has funded script development for programming 

that was better suited to their desired audience. The fact that major U.S. advertisers had to take it 

upon themselves and advance their own dollars to develop diverse, quality prime time television 

programming because the nctworks would not, confirms the dismal state of network prime time 

programming. Unfortunately, the rccord also confirms that the FCC’s deregulation of the broadcast 

industry fostered the current crisis situation of diminished program diversity. 

Importantly, in the case or the Family Friendly Forum’s programming, the networks still 

insist on owning the rights 10 Family Friendly programs through all facets of that programming’s 

distribution. Incredibly, the networks only agreed to refund the money spent by the Family Friendly 

Foruin for script development if !he networks “pick up” the show. In other words, the networks are 

so risk-averse because of their current state of vertical and horizontal cross-ownership, which 

guarantees them profits, that they still only embrace diverse Family Friendly Forum programming 

conccpls when they can be assured o f  maximum profits. Clearly, the networks also do not listen to 

the public’s desires for more diverse, quality prime time programming, for if they did they would 

!‘ Federal Communications Commission, Broadcast Television: Survival in a Sea of Competition, 
OPP Working Paper Series 37, at 132 (Scpi. 2002). 
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commit resources to seek out niucli nccded diverse programming without the advertiser challenge 

that successfully drew viewers to programs created by the Family Friendly Forum 

As the FCC balances the network’s pleas for further deregulation with the Commission’s 

goals of fostering more diversity, localism and competition, the Commission must embrace the 

concept ofa  prime lime carve-out in  which the networks would be requircd to air25% oftheir prime 

Lime schedule with prograinniiiig rrom indcpcndent producers. Study 5 providcs compelling proof 

for the Commission that this 25% independcnt producer carve-out would enhance the current level 

o f  program divcrsity by freeing network programmers from the debilitating economic constraints.2s 

As Matt Williams, produccr of ffonie fqvmxwie,zt ,  said in the Study 5: 

1 believe the bcst creative work always happens when there is a creative tension. It 
used tobe, studio executives wouldgo into thenetworkand they would fight likehell 
because they had ownership ofthis show, literal ownership, but also they felt proud 
about a show they would beat the shit out ofthe network to get their show. How do 
you do that when it’s the same company? And so what usually happened i s  out of 
that tension there was always a better show evolving where you challenged each 
other.’6 

If thc programming i n  thc carved out periods is given equal support and atlention by the 

networks, it will have at least equal success rate to thcir current programming. But as suggested by 

Matt Williams, network executive Ted Harbert and others in Study 5, this independently produced 

programming is likely to have an even better success rate. Following the adoption of the 25% 

Independent Producer Rule, thc nctworks will soon realizc that diverse programs are far more 

“See Program Diversitvand The Promam Selection Process on Broadcast Network Television, FCC 
Media Owncrship Working Group, Study No. 5 ,  A Historical Perspective on Program Diversity 
(Sept. 2002). 

Id. at 29. 21, 
- 
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profitable than the current bland programming that is the unavoidable by-product of the current 

vcrtical and horizontal ownership regulatory environment 

The 25% Independent Producer Rule  would also promote diversity in other areas where the 

public airwaves are used. Part of Ihc reason for the “blanding of the landscape” is the fact that the 

nclworks now make the same programs available everywhere at once. Study5 correctlypoints out 

that syndication in the ion-network time periods over broadcast stations is now happening 

simultaneously as network’s use a multiple exposure strategy to maximize profits from the same 

programs 

. . . nctworks havc bcgun selling shows into broadcast and cable outlets at the same 
time even at the risk of reducing viewership of newly-produced episodes of that 
show. Ted Harbert explains [that] “networks ... can’t wait to get a show that they have 
into syndication to a fault. They want them out there so quickly to try and reap some 
revenue. . . . As [Steve] McPherson [President ofTouchstone Television] explained 
it to mc, a show goes into syndication “whenever that distribution entityfeels that i t  
can take advantage ol‘the asset in  the most productive way.”” 

This strategy to maximize nelwork profits at the cost of diverse, quality network produced 

programming unl‘ortunately also costs the American public, who has the same program in different 

time periods, as opposed to the prcfcrable opportunity, where the viewer has access to different and 

di\erse programming at all times of thc day. 

In defending their multiple exposurc strategy of fewer programs available simultaneously in 

more markets, the networks speciously argue that it is in the public interest because they are making 

the programs available at various times when the public would want to see the programs. However, 

it is well established that thc public already has this opportunity through the alniost universal 

” - Id. at 34-35 
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ownersliip of VCRs which allow consuniers lo repeatedly access networkprogramming; this VCR 

capability is also becoming augmcnled for much of thc public through the use ofTiVo, a technology 

now beiiig installed in a rapidly growing number of set-top boxes and directly in TV sets. 

hnportantly, the 25% Independent Producer Rule would create an environment where the networks 

could use their prime time schedule to provide an enhanced mix of programming to the American 

public who, through tcchnology, can then decide when to watch these programs. 

The networks also argue, with little credibility, that they need this immediate programming 

double-dip because they are losing audience share to the cable networks. When making that 

argumcnl, the networks obfuscate the lact that they are also among the most successful cable 

companies. Michael Eisner (Chainnan and CEO, Disney), in a controversial Wall Street speech, 

confirmed that ESPN and the cable operalions are vital to Disney.” Eisner’s failure to mention ABC 

as also being important to the corporation, sent shockwaves through the ABC affiliate body; i t  

should also have upset lower income Americans, who make up 20% ofour population, but who do 

not have cable or satellite services. These citizens are the special demographic audience most 

adverscly impacted by the network’s inordinate fixation on the profits and the alleged economic 

efficiencies that the networks enjoy when airing low budget in-house network developed prime time 

programming. 

Because there is no 25% Independent Producer Rule, thenetworks co-ownership ofcable has 

created an evcn further decrease i n  diversity of programming availablc lo the American public. AS 

Study 5 also reports: 

2 8  Christopher Grimes, Ezstier Pledges Reboutid ili Dime?: Profits By Next Year, Financial Times, 
Oct. 2, 2002, at Front page. 
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In addition to accelerating the traditional point for selling programming into 
syndication, networks are attempting to reap more immediate financial benefits on 
shows they own by repurposing them on cable networks . . . . An example ofthis is 
Alias. This program is produced by Touchstone, airs on ABC on Sunday night and 
repeats later in  the wcek on ABC Family. Fox also did this with 24 when i t  aired its 
original show on a Tuesday night and then repeated that same episode twice on the 
FX channel within one week of its initial broadcast airing.” 

The networks’ current cross ownership strategy has created a troublesome reality of less 

diversc pritnc tinic programming for U.S. viewers of network telcvision. The reality ofthree hours 

per week being programmed with repeated episodes is an unintended consequence of the current 

regulation-free environment that will be exacerbated with further network deregulation. The 25% 

Independent Producer Rule would limit, if not prevent, the diminished diversity caused by cross 

ownership or the undcsirable further relaxation ofrhe 35% broadcast cap. 

There are those network officials wlio argue that without cross ownership, independent 

programming could not get produced. They argue that producers need the co-financing of the 

networks, as there is no market for independent producers to finance the deficits. In reality, there 

is very limited independent television financing at this timebecause few, ifany, financial institutions 

would risk capital when there is no guaranteed return; and regrettably there is no guaranteed return, 

primarily because there is little left after the network takes out its ownership percentage for allowing 

a program to air on the network’s prime time schedule. With the 25% Independent Producer Rule, 

the current anti-competitive network dominated situation would change, and new and significant 

sotirces ofdcficit financing would reappear for lelevision produced by independent producers, who 

Program Diversity and The Proerani Selection Process on Broadcast Network Television, FCC 
Mcdia Ownership Working Group, Study No. 5, A Historical Perspective on Program Diversity, at 
36 (Sept. 2002). 
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would retain the ownership rights in their programming airing on the 25% of the network’s prime 

time schcdule. 

Thc current state of technology and commercial viewing habits of the public are also 

troubling to advertisers. “28.6% of thc audience stop(s) watching television or switch away to 

anoiher channel” according to the Advertising Research Foundation.’” TiVo users currently skip 

88% of commercials when viewing prerecorded, time-shifted programs.” The situation is so dire 

that Me1 Kannazin, CEO of CBS’s parent, Viacoin, threaiened to “[t]um CBS into apay network’ 

at thc CSFB analysts meeting on December 9, 2002. In addition, Disney and Fox are currently 

testing subscription video 011 demand [or network programming with and without commercials.” 

Not only docs this nctwork strategy further exacerbate the “always available” aspect of current 

programming, i t  could ru in  the vcry underpinnings oftheadvertiserfinancingofbroadcast television 

~a medium particularly vital to the needs ofthose 43,411,000 Americans who do not or cannot pay 

for cable/satellite services. 

In an interim step, the networks have been selling increased numbers of integration of 

product messages into the programs. This is made possible by the networks’ unregulated common 

owncrship of production and broadcast. Unfortunately, only the largest advertisers can afford this 

integration. Smaller advertisers and brands they rcpresenl are left out in the cold. It is also arguable 

that with prograndadvertising integration, advertisers can intrude into the programmingdevelopment 

process ~ and ultimatcly the quality of the programs could be diminished by the potential of 

” Lex van Meurs, Zapp! A Sfudy ofSwilrhing Behnvior During Coninzercial Breuks (Journal of 
Advcrtising Rcsearch), Jan./Feb. 1998, at Conclusion (available at http://www.arfsite.org). 
3 1  Michael Lewis, Boon? Box, N.Y. Times, August, 12, 2000, 4 6 (Magazine), at 36. 
’’ R. Thomas Umstead, Fo.w To Lrizinrh Aclion Sports Network, Multichannel News, Dec. 9, 2002 
at 6. 
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inordinate advcrtiser influence. Should this be thc case, a 25% Independent Producer Rule would 

limit the potential of intrusive contcnt control since both the independent producer and the network 

would have to agree on every facet of the integration. Unfortunately, in  the current environment 

where thc nctworks absolutelycontrol 100% oftheir prime time programming, the “creative tension” 

inherent in an independentinetwork relationship is non-existent. In short, the networks have total 

control, and these four mcga-coiporations who use free spectrum can do whatever they want to 

generate maximum profits with no requirenient to maximize diversity on their prime time schedule. 

For advertisers, it is an acceptcd tcnet throughout the advertising industry that viewers are 

more attentive to com~nercials in programs that they care about.’3 It is hard to care about redundant 

programming that is very similar to everything else on the air. This is particularly true when a 

program is aired repeatedly and in rapid succcssion on several different co-owned network delivery 

systems ~ whether broadcast or cable. With the Commission’s adoption of the 25% Independent 

Producer Rule, more diverse programming will be created that will appeal to the diverse viewer 

tastes of thc American public. [mportantly, this independently produced programming would be 

aired in pattcrns that would help rccreate the “specia1ncss”of the medium. For the U.S. advertising 

industry, that “specialness” can lead to more interest i n  the commercials aired in  the programs. 

When programming is unique, different, and appealing, audiences grow. That reality is 

conslantly proven t ime and again. A 25% independent producer carve out rule would create a 

siluation wherc there is an increascd diversity ofprograms that attracts increased diverse audiences. 

This, in turn, would generatc more enthusiastic advertiser support. Without the 25%” Independent 

Producer Rulc, the programming differentiation and audicnce size and diversity will continue to 

’‘ - See Report Proves Loval Viewers Watch More Ads, The Meyers Report (Sept. 29, 2000). 
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scriously diminish. If programs continuc to be nionotonous, viewer support will continue to shrink. 

Due to the economic nature of television advertising, and the fact that advertisers pay for audience, 

the advertisers will pay niorc i n  cpm even i f  the cost per commercial stays constant. This will have 

thc cffcct of pressuring thc broadcasters to add ever more commercials to keep their revenues up, 

which explains why cluttcr has escalated so much since the FinSyn Rules were abolished. In turn, 

audicnccs will continue to diminish and broadcasters will be economically unable to serve the 

broadest percentage of telcvision viewers. 

It is clear, in  both the advertising trade publications and in  Study 5, that advertisers are 

clamoring lor better programming, as they are vitally interested in the range o f  audience delivered 

to that programmiiig. The long-term viability of the broadcast system is based on this dynamic. 

Advcrtisers have a diverse list of hrdnds with diverse audiences of potential customers, and 

advertisers desperately need diverse genres of quality, diverse prime time television programming 

to grow the audiences that will view advertiser supported network television. 

If the Commission fails to adopt this 25?4 Independent Producer Rule, not only will the 

advertising community be forced to increase its payments to thenetworks, but more importantly, the 

American consumer ultimately will bear the financial burden as they (the Consumers) will bear the 

increased costs for the price of products and services they use. If lefl to a television marketplace 

with little broadcast ownership outlet regulations, without a concurrent governor to a certam 

marketplace economic drive through the FCC goals, prime time progralnming advertising will 

continue to diminish, and the Amcrican consumer will pay more. That is, unless the FCC intervenes 

to ensure and promote the Commission’s hndamental goals ofdiversity, localism and competition 

in  the prime time niarketplacc. 
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I\’. THE JUDICIAL SUSTAINABILITY OF THE 25% INDEPENDENT PRODUCER 
RULE 

The Commission’s long standing fidelity to promoting its bedrock goal ofprogram diversity 

has been repeatedly upheld by Federal Courts which recognize the Commission’s need for 

appropriate regulatory flexibilityin pursuingwhattheFCCconcludesis in thepublicinterest. While 

thc Commission rcpcatedly actcd to promote its essential goal of diversity in all aspects of 

broadcasting ~ ~ including television proyamming ~ the courts have reviewed the commission’s 

actions and given the Commissioii broad flcxibility to reasonably regulate broadcast licensees in a 

manncr that the Coininissiotl detemiines will promote diversity, competition and localism. 

As the Commission conducts this Omnibus Broadcast Rulemaking ~ particularly its focus 

on networks’ request for elimination of the 35% national broadcast cap and elimination ofthe Dual 

Network Rule, the Commission must give scrious consideration and appropriate weight to the 

irrefutablc documentation that the current prime time television programming marketplace is 

overwhelmingly dominated by the four networks ~~ ABC, CBS, NBC and Fox. Based on this anti- 

competitive, diversity-chilling programming reality, the Commission has ample court precedent to 

adopt the 25% prime time television carve out rule for independent producers - producers who 

would, ifprovided theopportunity, compete vigorously to have their diverse, uon-network controlled 

programming air for consuiners who rely on free, advertiser supported network television. 

In Schurz Communications. lnc. v .  FCC, the Seventh Circuit Court of Appeals, while 

vacaling the FCC’s decision regarding a modified FinSyn Rule, confirmed that “the Commission 

could always take the position that i t  should carve out a portion of the production and distribution 

markcts and protect them against thc competition ofthenetworks i n  order to foster, albeit at a higher 
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cost to advertiscrs and ultimately Lo consumers, a divcrsity of programming sources and outlets that 

might result in  a greater variety of pcrspectives and imagined forms of life than the free market 

would provide. That would be a judgment within the Commission’s power to make.”’4 

Clearly the Schurz Court acknowledged the wide discretionary authority fundamental to the 

FCC’s conduct when regulating broadcast licensees in a manner that the Commission believes will 

promotc diversity. While the Schur7 Court ruled against the Commission for failure to properly 

consider the entirc record i n  that case, the Sevcnth Circuit, nonetheless, reaffirmed and emphasized 

the Commission’s duty to promote diverse pr~gramming.’~ 

Regarding diversity, thc Court concluded that “the Commission’s concern, 

acknowledgcd to be legitimate, is notjust withmarket power inanantitrust sensebut withdiversity, 

anddiversity is promoted by measures to assure a critical mass ofoutsideproducers and independent 

stations.”’6 Thus, even though the court vacated the FCC’s remaining FinSyn rules in 1992, the 

court confirmed that the Commission can legitimately adopt measures to promote diversity when it 

reasons from the record that its diversity goal will be advanced 

The Schurz Court further concluded that “even ifthe networks had zero market power, the 

Coinmission might in  the discharge of its undefined, uncanalized responsibility to promote the 

public interest restrict the network’s programming activities in order to create a more diverse 

programming fare.”j’ Thus, the Schurz Court, far from restricting the regulatory activities of the 

FCC when the Commission seeks to advance its goal of promoting program diversity, explicitly 

Schurp, suprn, 982 F.2d at 1049 I4 

” -_ Sce id 
“ I d .  - at  1050. 
’’ - Id. at 1054. 
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endorscs that f unc t i o~ i .~~  Importantly, unlikc the case of the modified FinSyn rules of 1992, the 

Commission, as part of its Omnibus Broadcast Rulemaking, now has before i t  in this proceeding, 

a solid and unambiguous record that confirms that the four networks now dominate the prime time 

television programming schedule that is so vital to millions of U.S. consumers ~ including those 

43 million consumers who have no access to pay services 

Importantly, Study 5 concluded that “[yles, there has been consolidation in the production 

side of the [prime time television] business. Yes, the networks ~ whether we are talking about 

three, four or six ~~~ now account for an overwhelming majority of the programming that appears in 

prime t ime.””’ 

While acknowledging the serious diminishmcnt of the primc time television programming 

sources which resulted from network consolidation, Study 5 glibly makes the unsupported - and 

unsupportable - conclusion that the networks’ overwhelming control and ownership ofprogramming 

for their prime time schedules has little impact on the diversity of prime time television 

programming.‘” On this fundamental point, i t  is simply counter-intuitive to conclude, as Study 5 

does, that the prinic time television viewing public would not have access to more diverse prime 

time programming if 20,40 or 100 independent producers were added to the mix of programming 

sources now dictated for the viewing public by four ~ and only four ~ network executives 

responsible for 100% of the networks prime time schedule. Study 5’s credibility is further called 

into question whcn it concludes that “this paper finds such [consolidation ofprime time television 

Sce id. 7 8  _ _  
3u Program Diversity and The Program Selection Process on Broadcast Network Television, FCC 
Media Ownership Working Group, Study No. 5, A Historical Perspective on Program Diversity, 
Appendix at 36 (Sept. 2002). 

See id. ‘lo _ _  
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programming sources into only four networks] has not had a meaningful effect on the diversity o f  

content."'" 

Despite this sweepin:: conclusion, Study 5 states that "the extent to which purely economic 

considerations affect program diversity on broadcast tclevision cannot be determined with any 

prccision."'2 Siniply stated, Study 5's author admits that i t  is impossible to fullymeasure the impact 

of network consolidation and the resulting dimintition of diverse programming on the networks' 

prime time schedule. Based on this compelling admission, the Commission must look to objective 

factors and conclude, as the CPD argues, that it is reasonable to expect that there will be more 

diverse prime time television programming if the Commission adopts a 25% Independent Producer 

Rule that allows independent producers to coinpete to air their programming on 25% on the current 

prime time television schedule-- a schedule that is overwhelmingly dominated by network owned 

and produced programming. 

Unlike the Schurz Court's criticism of the FCC, more than a decade ago, for its failure to 

appropriately consider the record before it, the record before the FCC today is clear, compelling and 

unequivocal on the key poinl: (he networks dominate prime time television programming with their 

in-house produced programming. Based on this reality, even acknowledged in Study 5 ,  the 

Commissioii has a record upon which Lo reasonably conclude that the current network produced 

progranimingavailablc to U.S. consumers is likelyto becomemorediverse ifindependent producers 

are able to hccomc additional non-network sources of prime time television programming because 

or the FCC's adoption of the 25% Indcpendent Producer Rule. 

'' - Id. 
'' - Id. Appendix at 37. 
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I n  considering CPD’s request for Ihc 25% Independent Producer Rule, the Commission need 

only look Tor guidance to its own words in its September 12th NPRM; there, the Commission noted 

t h a t  the D.C. Circuit in Fox Television hcld that “in the context ofbroadcasting, the public interest 

has historically embraced both diversity and localism, that protecting diversity is apermissible policy 

Tor the agency to seek to advance. . . .’’“ 

Similarly, in Rust  v .  Sullivan, the U.S. SupremeCourt ruled that federal regulators, implicitly 

including the Commission, were entitled to use broad flexibility in discharging their regulatory 

functions.“ When consideringradical changes confronting regulators, t h e m  Court held that “[aln 

agency is not required to ‘establish rules ofconduct to last forever,’“ but rathermust be given ample 

latitude to ‘adapt [its] ru les  and policies to the demands of changing circumstances.”’46 While the 

factual basis Tor the Rust decision is unrclated to the current situation of extreme consolidation in 

the nctwork doininaLed prime time televisionmarketplace,” the Commissioncurrentlyis confronting 

radically changing circumstances in the consolidated broadcast marketplace that it regulates. These 

radical changes have been triggered in large part by the extreme and rapid consolidation in the U.S. 

broadcast programming marketplace following the elimination of the FinSyn Rule and the 

subsequent broadcast deregulation mandated by the I996 Telecom Act. Accordingly, the Supreme 

Court’s endorsemcnt in Rust of the basic concept of regulatory flexibility to adjust to changing 

132002 Biennial Resulatorv Review, at 11 14 (citing Fox Television, rnc. v. FCC, 280 F.3d 1027, 
1042 (D.C. Cir. 2002)). ,, 

‘‘Seekust v .  Sullivan, 500 U.S. 173 (1991). 
“Rust, 500 U.S. at 186-187 (quoting Motor Vehicle Mfrs. Assn. of United States, Inc. v. State 
Farm Mut. Automobile Ins. Co., 463 U.S. 29, 42 (1983) (quoting American Trucking Assns.. Tnc. 
~Atchison ,T&S.F .R.Co. ,387U.S .397 ,416(1967)) .  
4 h  - Id. at 187 (quoting Motor Vehicle Mfr. Assn., supru, 436 U.S. at 42) (quoting Permian Basin 
Area Rate Cascs, 390 U.S. 747, 784 ( 1  968)). 
“See - q e n e r a l l y w ,  500U.S. 173 (1991). 
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circuinstances is relevant to the Commission’s deliberations when considering the need for a 25% 

Independent Producer Rule’ ~ a rule that is justified in view ofthe extreme degree ofconsolidation 

and network doininance that now exists in the narrow prime time television programming 

marketplace. Importantly, the Court, like the Fox Court, affirms the regulator’s right to act in 

ainanner that the regulator believes will advance the public interest.48 For this reason, since program 

diversity i s-  as this Commission has repeatedlyaffirmed - in the public interest, the Commission 

must take appropriate content neutral regulatory action to promote program diversity. 

Anything lcss than adoption o f  this 25% Independent Producer Rule will be a transparent 

abandonment ofthe Commission’s comniitnient to its goals ofdiversity and competition in the prime 

time television programming markctplace. Importantly, from a consumer perspective, the 

Commission’s adoption of the judicially sustainable 25% Independent Producers Rule will restore 

diversity and competition to the network dominated prime time television marketplace - a 

inarketplace where for decades, independent producers such as Norman Lear, Marian Rees, Mucy 

Carscy, Steve Cannel1 and Mary Tyler Moore produced non-network owned, diverse television 

programming that enriched the lives of countless television viewers in  the United States. 

4 x  _ _  See id. 
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V.  THE PUBLIC INTEREST AND THE 25% INDEPENDENT PRODUCER RULE 

The Commission, in adopting its NPRM in this proceeding, reiterated its longstanding 

commitment to broadcast ownership policies that “traditionally have focused on advancing three 

broadly defined goals: (1)  diversity, (2) competition, and ( 3 )  localism.”4’ These goals have 

repeatedly been embraced by the Commission as integral to the public interest ~ and they have 

consistently been upheld as valid goals by courts that reviewed various Commission broadcast 

owncrship rules. 

In lwo  recent Powell Cornmission actions designed to promote the public interest, the 

Conimission has articulated public interest policies that  by analogy, complement and support CPD’s 

requcsl that the Commission adopt the 25% Lndependent Producer Rule.50 

In a recent statement issued following the Commission’s unanimous rejection of the 

EchoStar-Hughes Electronics merger, Chairman Powell explained that the Commission’s rejection 

of tlic proposed merger was “particularly ~ompel l ing ,”~~  because consumers in rural America not 

served by cable would be lert with only one choice for their subscription video service. Based on 

thc Chainnan’s and his fellow Commissioners’ concerns about limited programming sources in the 

EchoStar casc, the Conlmission should be equally concerned about the limited sources of 

programming in today’s prime time network television marketplace. In this arena, consumers only 

“2002 Biennial Regulatorv Review at  11 5 .  
‘“See Chairman Michael K. Powell, Statement re: Application of EchoStar Communications 
Corporation (Echostar); General Motors Corporalion and Hughes Electronics Corporation 
(DirectTV) (Oct. 18, 2002); see also Federal Communications Commission, Spectrum Policv 
Task Force Report, Docket No. 02-1 3 5 ,  at 1 1 (released Nov. 2002). 
‘ I  Chairman Michael K. Powell, Statement re: Application o f  EchoStar Communications 
Corporation (Echostar); General Motors Corporation and Hughes Electronics Corporation 
(DirectTV) (Oct. 18, 2002). 
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have access to p r i m  time television progranimingovenvhelmingly developed andowned bythe four 

networks. 

Jus t  as the Commission rejected the proposed EchoStar-Hughes merger because it would 

diminish vicwcrs’ choice, the Commission must now act to remedy the stark anti-competitivereality 

of thc current network-dominatcd prime time television programming marketplace. In view of 

today’s grossly consolidated media marketplace that has resulted in diminished diversity of prime 

timc television programming sources, the Commission must take appropriate regulatory action to 

promote program diversity i n  a content ncutral nianncr. As dcmonstrated by the record before it, the 

Commission cannot rely alone on the narrow prime time television marketplace to promote 

competition and diversity of programming sources. CPD’s filing in this proceeding confirms that 

this narrow marketplace, when left unregulated, deprivesconsumers ofdiverse sources ofprime time 

lelevision programming 

Separately, in the Commission’s recentlyreleased Report by its Spectrum Policy Task Force 

(the “Task Force”),” the FCC once again reiterated the need to take appropriate regulatory action 

wheii the marketplace alonc is inadequate to achieve a particular public interest goal. Established 

by the Commission to develop policy options for the most enlightened use of the spectrum, the Task 

Forcc focuscd on the special public policy considerations guiding the Commission’s regulation of 

spectrum used by broadcasters: “localism and diversity or ownership are two important public 

intcrcst objectives that have been associated with broadcasting to a greater degree than other 

spectrum users'"' and ‘‘the Commission’s policies surrounding spectruni allocated for broadcasting 

i 2  Federal Communications Commission, Spectrum Policy Task Force Report, Docket No. 02- 
135, at I 1  (released Nov. 2002). 
“Id. - a1 45. 
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service, especially in the context of the conversion from analog to digital televison, have taken into 

accounl localism and acccss to free-over-the air television.”” Importantly, the Task Force also 

“recognizcd that there may be situations where the Commission finds it necessary to promote 

spectrum or technical efficiency (as opposed to cconomic efficiency) in order to promote particular 

public interest goals . . . . [Wlhere marketplace forces may be inadequate” to achieve particular 

public interest goals, the Commission’s spectrum policy experts urged the Commission to find 

alternative regulatory means 10 advance public interest goals that could be more important than 

G‘cconomic efficiencies.”” 

Since the four networks havc long argued that important economic efficiencics have resulted 

from vertical integration and consolidation i n  the broadcast marketplace, CPD’s proposed 25% 

Indepcndcnt Produccr Rule predictably will prompt vigorous opposition Irom the four networks. 

In opposing any carve out rule for independently produced programming, network advocates can be 

cxpecled lo argue that economic efficiencies are vital to the continued viability of free advertiser- 

supported network television. Moreover, network officials will claim pending economic doom if 

25% of thcir prime time schedule is produced and owned by independent producers. 

When cvaluating the networks’ predictable claims of financial ruin resulting from the 

Commission’s adoption of the 25% Independent Producer Rule, the Commission must dismiss this 

bogus prognosis; in reality, even with the Commission’s adoption of a 25% Independent Producer 

Rule, the networks will still garner 100%  all c of the advertising revenues from their prime time 

telcvision schedule. Thus, the networks will not be financially diminished by the Commission’s 

“Id. - at 1 I 
5 F  u. 
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adoption of a rule that cnsures increased consumer access to diverse prime time television 

programming. To thc contrary, enhanced network p r i m  time advertising revenues will occur 

following the FCC’s adoption of the 25% Independent Producers Rule. 

While FCC officials who authored the Task Force Report appropriately focused only on the 

most efficient use of spectrum, they correctly articulated the need for general regulatory balance 

when considering “economic Adherence to regulatorybalance is particularly critical 

in this proceeding where i t  is abundantly clear that the current prime time marketplace has proven 

to be “inadequate” 10 promote the Commission’s fundamental goal ofdiversity in  the dysfunctional 

prime time programming marketplace. 

When confronted with thc rcality that the prime time programming marketplace is simply 

“inadequate” to promote diversity and compclilion, i t  is incumbent on the Commission to set up the 

least intrusive conditions so that the FCC’s fundamental goal ofprogram diversity will be realized. 

Adoption of the 25%) lndepcndent Producer Rule is a judicially sustainable content neutral 

mcans for the Commission to remedy the inadequacies in today’s prime time televison programming 

inarketplace. Importantly, such action would be consistent with the Commissions unanimous vote 

in rejecting the Echostar-Hughes Electronics merger and consistent with the Task Force’s 

recommendation for regulatory balance when a marketplace is inadequate to advance the public 

interest.” 

’“Federal Communications Commission, Spectrum Policy Task Force Report, Docket No. 02- 
135, at 21 (rclcased Nov. 2002). 

See id. 17 -_  
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VI. CONCLUSION 

A s  [he Commission considers lhe four networks’ pleas for further deregulatory relief from 

thc 35% cap and the Dual Network R u b  rcliefthat will seriously exacerbate the already excessive 

consolidation in the U.S. broadcast markelplace - the Cornmission has an important and timely 

opportunity to promote its fundamcntal goals of diversity and competition in the narrow, network 

dominated prime time television programming marketplace. As documented by CPD in these 

comments, source diversity has significantly diminished in the past decade, leaving the public with 

subslantially fewer options for access to diverse programming on prime time network television. 

By adopting a content-neutral 25% prime time television ru le  for independently produced 

programming, the Commission will promote i1s bedrock goal o f  program diversity by affording a 

oncc vital independent production community the opportunity to again compete vigorously to bring 

dibersccrcalive television programming to U.S. viewers ofadvertiser-supported free networkprime 

time television. 

With its adoption o f  the 25% Independent Producers Rule, the Commission also will 

simultaneously afford the advertising community-so vital to the continued viability o f  free 

television ~ the opportunity to support additional gcnres o f  diverse independently produced prime 

time television programming, Importantly, the 25% regulatorycarve out for independent produced 

programming would not deprive the four networks o f  advertising revenues; even with the 25% 

Independent Producers Rulc in place, the networks would still have exclusive access to all 

advertising revenues generaled by their enlire prime lime schedule. Moreover, because the 25% 

Independen1 Producer Rule would result in more diverse prime time programming, this rule could 

be expected to increase thc networks’ advertising revenues by introducing vigorous independent 
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producer-generated competition in the network dominated, prime time television programming 

mark c tplace. 

111 tcrms ofjudicial sustainahility, the Schurz Court, the Fox Court and the Rust Court all 

have confirmed the approprialencss of regulatory action to promote a legitimate Commission goal. 

In  this casc, the Conimission’s fundamental goals of promoting diversity and competition in the 

network dominated prime time television marketplace will he advanced by thc adoption of the 25% 

Independent Producer Rule. 

For U.S. consumers, particularly those 43 million prime time television viewers who are 

primarily dependent on advcrtiser-supported free television, the Commission’s adoption of a 25% 

prime timc television rule for independently produced programming would mean dramatically 

different and diverse programming choices. And these choices would not he dictated by the 

Commission sincc the 25% Independent Producer Rule would be content neutral. 

The opportunity to significantly advance the Commission’s dual goals of diversity and 

competition in the narrow network dominated prime time television marketplace is enormous, yet 

fleeting, as thc Commission conducts its coinprehensivc review oC its broadcast regulations. 

The Commission’s lalidmark review of its broadcast regulations also provides an important 

opportunity to generate added valuc for the public from the four networks’ auction-free use of their 

analog and digital spectrum. For the millions of viewers of advertiser-supported network television, 

the FCC’s adoption of the content neutral 25% Independent Producer Rule will mean that network 

programming aired on spectrum that is avaluablepublic resource- will he morediverse because 

at lcast 25% of prime time television programming will he generated by independent non-network 

sources. 
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Since increased media consolidation ~ and diminished sources of prime time television 

programming ~ are inevitable by-products of further FCC deregulatory action, the Commission 

must adopt the content neutral 25% Independent Produccr Ruleproposedby the CPD. By taking Lhis 

judicially sustainablc action, the Commission will insure thal future generations 0fU.S. viewers of 

advertisel- supported prime t i m e  tclcvision will have access, at  least in 25% ofcases, to a wide array 

or  programming options developed by dozens of independcnt producers who compete fiercely to air 

their creative and diverse pi-ograniining before U S .  consumers. Absent its adoption of thc 25% 

Independenr Producer Rule, the Commission will limit consumers ofprime time network television 

to Ihc restricted genres oP programming ultimately chosen by four network officials. 

Respectfully submitted, 
COALITION FOR PROGRAM DIVERSITY 

Kenneth Ziffrcn 
Ziffren, Brittenham, Branca, Fischer, Gilbert-Lune & Stiffelman LLP 

Michael R. Gardncr 
The Law Offices of Michael R. Gardner, P.C 

January 2 ,  2003 
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Appendix A 

American Federation of Television and Radio Artists 

American Federation of Tclcvision and Radio Artists (AFTRA) is a national labor 
organization representing over 80,000 professional cmployees working in the entertainment, news, 
advcrtising and sound recordings industries. AFTRA’s membership includes actors, singers, and 
other perfortncrs appearing in all types of television programming, including dramatic programs, 
serials, game shows, and talk and variety shows; broadcasters on television and radio; sound 
recording artists; and perronners in non-broadcast/industrial works and ncw tcchnologics such as 
interactive progrmiming and CD-ROMs. 



Appendix B 

The Directors Guild of America 

Thc Directors Guild o f  America (DGA) represents 12,700 directors and members of the 
directorial team who work i n  feature film, lilmed/taped/and live television, commercials, 
documentaries, and news. Members include Dircctors, Unit Production Managers, Assistant 
Directors, Associatc Dircctors, Technical Coordinators, Stage Managers, and Production Associates. 
DGA servcs as thc exclusive collective bargaining representative for these individuals. 



Appendix C 

The Screen Actors Guild 

The Screen Actors Guild (SAG) has 120,000 members who work throughout the world under 
SAG contracts. SAG was founded i n  1933 and represents actors in films, television, commcrcials 
and on the Internet. Melissa Gilbert is National President of the Screen Actors Guild. 



Appendix D 

Coalilion for Program Divcrsity Study (CPD Study), 2002-2003 TV Seasoti Prinietinie 
Nelwork Progrcm 0wner.sh;p (ARC: CBS. Fox, NBC), 12/10/02 (information compiled from THE 
HOLLYWOOD REPORTER, Primetiinc Network Schedule 2002-2003: Guide to the 2002-2003 
Television Season (Oct. 2002)). 
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Appendix E 

CPD Study, 2002-2003 Nehvork Priitietitne TV Ownership E,rcluditig TheutvicuUMO W,  
12/10/02 (information compiled from THE HOI.I.YWOOI, REPO RTER,  Primetime Network Schedule 
2002-2003:  Guide to the 2002-2003  Tclcvision Season (Oct. 2002)). 



2002-2003 Network Primetime lV Ownership Excluding TheatricallMOW 

I I I I /  I 
IABC 1 1 19.0 11 I 14.5 I 1 j 4.5 I 
/ABC 1 I 1  76.3% / 1 1 I 23.7% I 

Total 
Percentage 1 /I 

I 1 I 

1211012002 
Page 1 
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2002-2003 Network Primetime Tv Ownership Excluding TheatricallMOW 

I 1 II I I  I 1  I I  I 
Total IFOX 1 13.011 I 11.01 1 2.01 
Percentage IFox I 1 II I 1  &1.6% I I 1 I 15.4% 1 

I I 
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2002-2003 Network Primetime TV Ownership Excluding TheatricallMOW 

TITLE INET IPRODUCER ILength 11 Networks 
I I I II I Or( 

14ff1llated Produce- 

I 1  

Produced By 

Producer 

Shows( 1H -/Wk 

An Independent 

#of[ ] #of 
1 1 I II I I  I I  I I  I 

Total INBC 1 1 19.01( 1 10.51 I I I  8.51 
Percentage /NBC 1 I1 I /  55.3% 1 I 1 44.7% I 

I I I I 1  I 1  

I 2.01 i i  1 1 1  2.0 I 
I I II I 1  I 

I I1 1 1  I 1  I 1  I 
Total IUPN 1 I 8.011 I /  5.01 1 I 3.01 
Percentage IUPN I II 1 62.5% 1 I I I 37.5% I 

I I 
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2002-2003 Network Primetime TV Ownership Excluding TheatricallMOW 

TOTAL FOR 4 NETS 
P E R E  NTAGE FOR 4 METS 

Total IWB I I 13.011 I I  6.01 I I I  7.01 
Percentage IWB I I! 1 46.2% 1 I I 53.8% I 

71.0 54.0 17.0 
76.1% 23.9% 

I I 
TOTAL FOR UPN 8 WB NETS 1 
PERCENTAGE FO R UPN 8 WB N E E  

I 

I 

- ~~~ 

__ - 
I 1 I I1 I 1  1 1  I 1  

TOTAL FOR 6 NETS I I j 92.011 I I  65.01 1 1 1 27.0; 
PERCtNTAGE FOR 6 NETS 1 I I1 I 70.7% I I I 29.3% I 

21.0 11.0 10.0 
52.4% 47.6% 

-~ 
___~  

. . .- . _- . . I-. , . . . . . -. .- . 
Netwd&~Aff i l~ated . . .. . . - Producer : Nepo$ twnenhp  or ownershteby production entity . . . affiliated with one of the fourbroadcas 
Independent Producen Ownership by anistudio no1 affiliated with a broadcast network (MGMIUA. Universal. Dreamworks. 

I ' - 7-'  I ' . . -. - - . 1 -  .- . 
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Appendix F 

CPD Study, 1992-1993 TV Scasoti Primelime Network Program Ownership (ARC. CBS, 
Fox. NBC), 12/10/02 (informationcompiled from T H E H o L L Y W O O D R E P O R T E R , P ~ ~ ~ ~ ~ ~ ~ ~ N ~ ~ ~ ~ ~ ~  
Schedule 1992-1 993: Guide to thc 1992- I993 Television Season (Sept. 1992)). 



1992-1993 TV Season 
Primetime Network Program Ownership (ABC,CBS,Fox, NBC) 

70 Primetime Hours Per Week 
(Excludes theatricals and MOWS) 

Independent 
Producers 

68% 

.Networks/ Ai l iated Produce1 
~ 0 Independent Producers 



Appendix G 

CPD Study, 1992-1993 Nelwork Primetime TV Ownership Excluding Theutvicul/MOW, 
12/10/02 (information compiled from TtiE HOLLY WOOD REPORTER, Primetime Nctwork Schedule 
1992-1993: Guide lo the 1992.1993 Television Season (Sept. 1992)). 



1992-1993 Network Primetime TV Ownership Excluding TheatricallMOW 
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1992-1993 Network Primetime TV Ownership Excluding TheatricallMOW 

Total ,NBC 
Perantage 'NBC 

18.0 8.0 6.0 17.0 12.0 
33.3% 66.7% 
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